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TO THIS HONORABLE COURT, ALL PARTIES AND THEIR
ATTORNEYS OF RECORD:

Moving Party LifeLock, Inc. herein replies to the oppositions filed by Debtor
and Debtor in Possession Heller Ehrman, LLP (hereinafter “Heller Ehrman™) and
Official Committee of Unsecured Creditors (hereinafter “Committee™).

By way of the instant motion, LifeLock respectfully requests this Bankruptcy
Court to grant relief from the automatic stay so LifeLock may proceed under
applicable non-bankruptcy law to enforce its remedies and to proceed to final
Judgment in a non-bankruptcy forum, provided that the stay remains in effect with
respect to enforcement of any judgment against Debtor that is not covered by its

professional negligence insurance policy.

I. THERE 1S <“CAUSE” TO JUSTIFY RELIEF FROM THE
AUTOMATIC STAY.
Heller Ehrman and the Committee each argue in opposition to the instant

motion that there is not sufficient “cause” to grant the requested relief. However,
there are two mutually exclusive reasons to justify the granting of the instant
motion.

A.  The Contemplated Litigation by LifeLock, Inc. against Heller

Ehrman is only Tangentially Related to the Bankruptcy Case.

LifeLock’s contemplated litigation against Heller Ehrman seeks to prosecute
California state law claims for the firm’s overbilling malpractice, breach of
fiduciary duty, and fraud. Deferring this contemplated litigation to the District
Court does not pose a financial hardship to Heller Ehrman since enforcement of any
judgment that is not covered by the applicable professional negligence insurance

policy will be stayed.
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Regardless of the outcome of this motion, the litigation in District Court by
LifeLock will proceed against Heller Ehrman’s former partner Mary Azcuenaga.
By requiring LifeLock to litigate this matter in two separate forums (this
Bankruptcy Court and the District Court), there is a substantial risk that inconsistent
judgments will be rendered. In the District Court, LifeLock will be entitled to a
jury trial against Mary Azcuenaga, which may lead to different findings of fact
and/or law as compared to the findings this Court may make against Heller Ehrman.

If this Court does not provide LifeLock relief from the stay, then LifeLock
will proceed forward to obtain a judgment with findings of fact against Mary
Azcuenaga. Heller Ehrman will then be collaterally estopped from arguing any
contrary factual positions in any later proceeding in this Bankruptcy Court. For
example, if LifeLock obtains a jury determination that Mary Azcuenaga breached
her fiduciary duty while she acted as a senior partner for Heller Ehrman, then such
decision will become relevant and binding evidence in LifeLock’s subsequent claim
against Heller Ehrman in this Bankruptcy Court.

However, if relief from the automatic stay is granted and LifeLock is
permitted to proceed against Heller Ehrman and Mary Azcuenaga simultaneously in
the District Court, then there will not be any prejudice to Heller Ehrman since a
consistent verdict will be obtained.

The equities in favor granting relief from the automatic stay are as follows:
(1) there will be consistent findings of fact against Heller Ehrman and Mary
Azcuenaga; (2) LifeLock’s claims will be adjudicated in a jury trial; (3) this
Bankruptcy Court will not have to use its judicial resources to litigate this claim
after the Central District Court of California has already used its resources to
adjudicate the claim against Mary Azcuenaga; and (4) enforcement of any judgment
that is not covered by Heller Ehrman’s insurance policy will be stayed.
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B,  LifeLock’s Claims Against Heller Ehrman May Be Fully Or
Partially Satisfied By Heller Ehrman’s 3200,000,000 Insurance
Policy.

It is uncontested that LifeLock’s claims against Heller Ehrman are within the
available amount of insurance coverage. Instead, Heller Ehrman and the
Committee argue that since there is a $2,000,000 self insured retention (“SIR™), this
dispute should not be litigated in the District Court.

This argument is meritless for two reasons: (1) it is irrelevant that Heller
Ehrman has a $2,000,000 SIR since the enforcement of any judgment against Heller
Ehrman not covered by the applicable insurance policy will be stayed; and (2)
regardless if Lifel.ock’s claims are litigated in the Bankruptcy Court or the District
Court, Heller Ehrman will be required to hire counsel to defend the claims.
Litigation costs to defend LifeLock’s claim against Heller Ehrman are not a
relevant factor in deciding whether to grant relief from the automatic stay. In re
Santa Clara Fair Ass’n, Inc., 180 BR 564, 566 (9™ Cir. BAP 1995).

Moreover, LifeLock’s claims against Heller Ehrman will likely exceed the
$2,000,000 SIR at the end of the litigation. Please see, the proposed Complaint for
the significant and substantial allegations of Heller Ehrman’s wrongdoings.

Accordingly, this Court should annul the stay and permit Lifel.ock to
proceed forward with its claim against Heller Ehrman in the Central District of

California.
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II. LIFELOCK IS NOT REQUIRED TO ARBITRATE ITS CLAIM
AGAINST HELLER EHRMAN,
In the opposition, Heller Ehrman attempts to discredit LifeLock by stating
that the dispute should be arbitrated instead of litigated in District Court. However,

this argument is meritless since arbitration is voluntary for a client and may be
waived by the commencement of litigation in District Court. Please see, California
Business and Professions Code §6201; Aguilar v. Lerner (2004) 32 Cal.4™ 974,
987-990. Lifel.ock has watved its right to arbitrate these claims. Instead, LifeLock

intends to proceed forward in Court.

III. THE LOCATION OF THE CONTEMPLATED LITIGATION IS NOT
A RELEVANT ISSUE BEFORE THIS COURT.
Heller Ehrman also argues that the Central District Court of California is not

a convenient forum for it to litigate the claims by LifeLock. This issue is also
irrelevant to the determination of whether relief from the automatic stay should be
granted.

Nonetheless, Heller Ehrman appeared for and litigated on behalf of LifeLock
in the underlying Experian Matter in the Central District of California. Moreover,
Heller Ehrman staffed the Experian Matter with at least 19 attorneys, of which 9 of
the 19 attorneys are licensed and practice law in the State of California.

Accordingly, if Heller Ehrman contends that the Central District of
California is not a convenient location for it to defend itself, it may elect to
challenge the venue with a motion to the Central District Court after this
Bankruptcy Court grants relief from the automatic stay. Regardless, this issue is

not dispositive to the question presented to this Court in the instant motion.
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1V. CONCLUSION.

LifeLock respectfully requests this Court to grant relief from the automatic

stay so LifeLock may proceed under applicable non-bankruptcy law to enforce its

remedies and to proceed to final judgment in a non-bankruptcy forum, provided that

the stay remains in effect with respect to enforcement of any judgment against

Debtor that is not covered by its professional negligence insurance policy.

Dated: April 14, 2009

Respectfully submitted,

ROSEN < SABA, LLP

o s Iha
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Ryan D. Saba, Esq.
Attorneys for LifeLock, Inc.
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. I am over
the age of 18 and not a party to the within action; my business address is; 468 North
Camden Drive, Third Floor, Beverly Hills, California 90210.

On April 14, 2009, I served the following document described as:
LIFELOCK, INC.’S REPLY TO OPPOSITIONS TO MOTION FOR
RELIEF OF AUTOMATIC STAY, on the interested parties in this action by
placing the original thereof enclosed in a sealed envelope addressed as follows:

PLEASE SEE ATTACHED SERVICE LIST

[V] By Mail -

[V]  As follows: Iam "readily familiar" with the firm's practice of
collection and processing correspondence for mailing. Under that
gzacuqe it would be deposited with U.S. postal service on that same

y with postage thereon fully prepaid at Beverly Hills, California in
the ordinary course of business. I'am aware that on motion of the
arty served, service is presumed invalid if postal cancellation date or
postage meter date is more than one day after date of deposit for
mailing in affidavit.

[¥] By electronic transmission to all parties at the addresses on the attached
service list.

[] Bg facsimile transmission to all parties at the facsimile number(s) shown
above.

[V] FEDERAL I declare under penalty of perjury under the laws of the United
States of America that the above is true and correct.

Executed on April 14, 2009, at Beverly Hills, California.

bBacza 1\@1&
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SERVICE LIST

United States Trustee
Donna S. Tamanaha,
Assistant U.S. Trustee
235 Pine Street, Suite 700
San Francisco, California
94104

Email: Donna.S. Tamanaha@usdoj.gcov

Counsel to BofA

David Minnick, Esq.

Leo Crowley, Esq.

Pillsbury Winthrop Shaw
Pittman LLP

50 Fremont Street

San Francisco, California
94105-2228

Email:
dminnick(@pillsburylaw.com
Leo.crowley@pillsburylaw.com

Counsel to Citibank
Larry Peitzman, Esq.
Peitzman, Weg &
Kempinsky, LLP

10100 Santa Monica Blvd.
Suite 1450

Los Angeles, California
90067

Email:
Ipeitzman@pwkilp.com

Counsel to Committee of
Unsecured Creditors
Steven H. Felderstein, Esq.

Counsei for Heller Erhman, LLP
John I). Fiero, Esq.
Pachulski, Stang Ziehl &

Thomas A. Willoughby, Esq. Jones, LLP
Felderstein Fitzgerald 150 California Street,
Willoughby & Pascuzzi, LLP 15" Floor
400 Capitol Mall, Suite 1450 San Francisco, California
Sacramento, California 94111-4500
95814

Tel: (415) 263-7000
Email: Fax: (415) 263-7010
sfelderstein@f{fwplaw.com
willoughby@ffwplaw.com Email:

ifiero@pszilaw.com

COMMITTEE OF UNSECURED CREDITORS

Counsel for 333 Bush Counsel for 333 Bush Counsel for MEPT St.
Associates Associates Matthews LLC
Michael P. Brody, Esq. Paul E. Paradis Bennett Williams
Darlene Haun, Esq. 101 California Street, 1215 4™ Avenue,
Ellman Burke Hoffman & Suite 1000 Suite 2400
Johnson San Francisco, California Seattle, Washington
601 California Street, 94111 93161
19" Floor
San Francisco, California Email: Email:
94108 aul paradis@hines.com bennettw@kennedyuse.com|
Emaitl:

mbrody{@ellman-burke.com
dhaun@ellman-burke.com
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Counsel for Williams Lea,
Inc.

Deena Williamson

1400 K Street NW, Suite 800
Washington, D.C. 20005

Email:
deena.williamson@williamslea.com

Alfred D. Moore
6340 Chelton Drive
Oakland, California 94611

Email:

dacerc@sbcglobal.net

Counsel for
Guckenheimer
Enterprises, Inc,
William R. Pope
Three Lagoon Drive
Suite 325

Redwood Shores,
California 940065

Email:
bpopef@guckenheimer.com

Courtesy Copy To Counsel for
Mary Azcuenaga:

John J. Buckley, Esq.

WiLLIAMS & CONNOLLY, LLP
725 Twelfth St., N.'W.
Washington, D.C. 20005-5901

Email: jbucklex@wc.com
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